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Special Needs and Child Welfare: Healing the Child 
Cindy S. Lederman, JD

US juvenile courts are often the places of last resort for chil-
dren and families when everyone else has failed them. The 
courts are typically their last chance for help. Stories of im-
poverishment, emotional deprivation, and cumulative dis-
advantage fl ood these courtrooms, and human suff ering ap-
pears to be everywhere.
 Compared with children in the general population from 
the same socioeconomic background, children in the child 
welfare system have much higher rates of serious emotional 
and behavioral problems, chronic physical disabilities, birth 
defects, and developmental delays.1 It is imperative that these 
children and their families leave the courts’ jurisdiction on 
the way to healing and with some hope. How can the tragedy 
that involuntarily brings them into our courts be turned into 
an opportunity to help them?2

 Since the passage of the Adoption and Safe Families Act 
of 1997 (ASFA), the child has been the center of the child 
welfare system. The health and safety of the child are the par-
amount concerns of the dependency judge. This was a revo-
lutionary change in the law governing child welfare cases. 
Before ASFA, reunifi cation, almost at any cost, was the para-
mount duty of the court. Now, promoting the child’s health 
and safety must be in the forefront of every decision by the 
court. ASFA requires the court to be much more hands-on in 
the management of the cases and requires periodic reviews 
by the court of each case every 6 months. The court bears the 

ultimate responsibility for the safety, well-being and perma-
nency of children in the child welfare system. 
 Promoting and measuring the physical and mental well-
being of children in the child welfare system continue to 
be major challenges. ASFA regulations require the court to 
ensure that the physical and mental health needs of depen-
dent children are met. In fact, every state is audited by the 
federal government (DHHS) to determine compliance with 
ASFA. In reporting the well-being fi ndings of the Child and 
Family Service Reviews (CFSR), there is no reported data 
on compliance with the dental health needs of the children. 
Essentially, the dental needs of these children are virtua-
lly ignored.

Findings from the CFSR regarding physical and mental 
health outcomes for children
Only one state was determined to be in substantial confor-
mity on the CFSR outcome that addresses the physical and 
mental well-being of children. To be in substantial confor-
mity, the state must receive positive ratings in at least 90% of 
the cases reviewed when it comes to providing both physical 
health and mental health services.

Physical health fi ndings
Of the 52 initial CFSRs, only 20 states received a positive rat-
ing for addressing the physical health needs of the children 
they serve (39%). Among the most commonly cited issues in 
this area were:
 1.  The number of dentists and physicians in the state willing 

to accept Medicaid was not suffi  cient to meet the need (a 
problem identifi ed in 27 states).
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 2.  The agency was not consistent in providing children 
with preventive health and/or dental services (a problem 
identifi ed in 14 states).

 3.  The agency was not consistent in conducting adequate, time-
ly health assessments (a problem identifi ed in 13 states).

Mental health fi ndings
Of the 52 initial CFSRs, only 4 states received a positive rat-
ing for addressing the mental health needs of the children 
they serve (8%). Among the most commonly cited issues in 
this area were:
 1.  The agency was not consistent in conducting mental 

health assessments (a problem identifi ed in 24 states. 
 2. Mental health assessment and treatment services were 

not suffi  cient to meet children’s needs (a problem identi-
fi ed in 31 states).

Obviously, we must do better. This commitment requires: 
 1.  a multidisciplinary approach to jurisprudence; 
 2.  a marriage of law and science; and 
 3.  adequate fi nancing to meet the special needs of these 

children. 
 The Florida Legislature in 2004 enacted the Medicaid 
Pre-Paid Dental Pilot, a 2-year experiment in capitation, in 
an attempt to reduce the Medicaid budget and assure account-
ability. Can the costs of Medicaid be accurately predicted? 
 This experiment in fi nancing is rare in dentistry. The 
results were conclusive. The costs of providing the services 
before and during the pilot were about the same. The quality 
of the services in the pilot was quite inferior. Fewer children 
obtained dental care (a 42% decline), fewer dentists were 
available to the children (a 59% decline), fewer children had 
a preventive dental visit (a 59% decline), dentists saw fewer 
children (a ??% decline),  and the expenditures per child in-
creased (by ???%).3 The overall results were no cost savings 
and a lower quality of care.
 Financing will continue to be a major impediment to 
quality services. What reform is needed in the justice system? 
Juvenile courts have the legal responsibility to rehabilitate, 
protect, and heal. This requires changing human behavior, 
which is not a historic legal function. The legal system, alone, 
is not equipped to look beyond the adjudication of the case. 
There is a growing understanding that, in some areas of the 
law, the court must be involved in trying to solve the under-
lying problem that brought the families into the court. The 
court system cannot continue to be a revolving door through 
which the same families pass again and again. The use of 
therapeutic jurisprudence is thought to be the key. 
 Juvenile courts were the fi rst judicial forum where ther-
apeutic jurisprudence was been exercised. As articulated by 
its 2 leading proponents, David Wexler and Bruce Winick, 
therapeutic jurisprudence has been defi ned as “the use of so-

cial science to study the extent to which a legal rule or prac-
tice promotes the psychological and physical well-being of 
the people it aff ects.”4-5 One of the goals of therapeutic justice 
is to allow judges to make better use of social science. 
 While these courts decide what people deserve because 
of past actions, there is a much greater emphasis on what 
they need for future success. Therapeutic jurisprudence tries 
to use legal rules, legal procedures, and, most importantly, 
a more active role for judges and other legal forces to pro-
mote the psychological or physical well-being of the people 
it aff ects.6

 Unfortunately, decision-makers in family law and men-
tal health fi elds remain largely ignorant of decades of re-
search on child development. Child development research-
ers and child custody decision-makers, especially judges, 
rarely intersect, and the opportunity to learn from each other 
is nonexistent.7 Judges, by necessity and not by choice, are 
forced to make monumental decisions in the lives of chil-
dren in a few minutes—often with limited, inadequate, and 
sometimes incorrect information. The judicial decision can 
have a signifi cant impact on the future course of a child’s life 
and well-being. Often, these decisions are made without any 
form of representative, guardian ad litem, or attorney ap-
pointed or speaking for the child. The judge must discern 
from the information provided and the court’s training in the 
law, not the science of child development, what is in the best 
interest of the child. The judge’s task is analogous to riding a 
bicycle down a steep hill blindfolded.8

 Through working together on national initiatives like 
Healthy Foster Care America—which was initiated by the 
American Academy of Pediatrics—a collaboration of national 
organizations can become a well-informed, eff ective nation-
al imperative. These national organizations include the Na-
tional Council of Juvenile and Family Court Judges, the Child 
Welfare League of America, the American Academy of Child 
Psychiatry, the American Academy of Pediatric Dentistry and 
many other national organizations that work with children 
in foster care and aim to heal children in the child welfare 
system. Working together, all the blindfolds might actually 
come off .

References
 1.  American Academy of Pediatrics. Committee on Ear-

ly Childhood, Adoption and Dependent Care. Health 
care of young children in foster care. Pediatrics 2002;
109:536-41. 

 2.  Miami’s Infant and Young Children’s Mental Health 
Program: A Place Where Healing Begins. 2003 Report on 
Trends in State Courts. Williamsburg,  Virginia: National 
Center for State Courts; 2003.



PEDIATRIC DENTISTRY     V 29 / NO 2     MAR / APR 07

    SPECIAL NEEDS AND CHILD WELFARE    145

 3.  Understanding the Impacts of Florida’s Medicaid Pre-
Paid Dental Pilot, Oral Health Issue Brief No. 2, Collins 
Center for Public Policy, August 2006.

 4.  Wexler, D. (2005). Therapeutic jurisprudence: An over-
view. Available at: “http:// www.law.arizona.edu/depts/
upr-intj/”. Accessed May 1, 2005. (Original published in 
2000 as Therapeutic jurisprudence: An overview, Thomas 
M. Cooley Law Review, 17, 125-134). 

 5.  Bruce J. Winnick. Available at: “http://www.brucewinick.
com/”. Accessed April 16, 2007. 

 6.  Joan B. Kelly and Michael E. Lamb, “Using Child Devel-
opmental Research to Make Appropriate Custody Access 
Decisions for Young Children,” in Family and Concilia-
tion Courts Review, Volume 38, Number 3, 2000.

 7.  Rosch J, Lederman CS.  Creating a legal and organiza-
tional context for reducing peer infl uence. In: Dodge KA,  
Dishion TJ, Landsford JE,  (eds). Deviant Peer Infl uences 
in Programs for Youth: Problems & Solutions New York; 
Guilford Press:328-41.

 8. Osofsky  JD, Lederman CS. Mental health and  judicial 
partnerships: collaborating to reduce the eff ects of Abuse 
abuse on children and families. Available at: “http://
www.nctsnet.org/nctsn_assets/pdfs/reports/HarrisM-
anuscript.pdf”. Accessed April 12, 2007.

Abstract of Science of Literature

3D Comparison of Residual Adhesive and Enamel Loss after Debonding
This purpose of this study was to assess quantitatively 3D changes on enamel surfaces after bracket removal and after removal of residual adhesive and fi nishing.

Brackets were bonded to enamel surfaces using resin-modifi ed glass ionomer cement (Group 1) or composite resin (Group 2). The samples were debonded after 24 

hours on a testing machine.  Impressions and models were made of each tooth before debonding, after debonding, and after removal of residual adhesive. Models 

were scanned with a 3D laser-scanning machine, and images were analyzed using modifi ed analytical software. Signifi cant differences (P <.001) were observed with 

respect to adhesive thickness and enamel loss between the two groups. The authors  found evidence of the following:  1) 3D laser scanning technology successfully 

measured adhesive thickness and enamel loss due to orthodontic procedures, and  2) bonding in moist conditions resulted in little or no adhesive left on the enamel 

surfaces after bracket debonding, thus greatly reducing risk of iatrogenic damage to the enamel surface. 

Comments: Debonding-induced enamel surface alterations may damage the outermost layer of enamel. This layer is important because of its hardness, higher

mineral content, and fl uoride concentration. The loss of surface enamel and associated exposure of the enamel prism endings may decrease enamel resistance 

to organic acids produced in plaque and increase the risk of decalcifi cation. Resin-modifi ed glass ionomer cements can be used for bonding in the presence of 

moisture. Their fl uoride-releasing ability is signifi cantly greater than that of fl uoride releasing composites, suffi cient to inhibit demineralization and promote remin-

eralization of adjacent tooth structures, as well as reduce any irreversible effects on enamel texture following debonding. RKY
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