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As discussed in past columns and several AAPD CE offerings in recent years, Medicaid dental provider audits are 

becoming more commonplace and fines can be substantial. See, for example, the guest column from November 2016 
written by New York attorney Margaret Surowka Rossi, who defends dentists in audit cases: https://www.aapd.org/assets/1/7/ 
Litchs_Law_Log1.PDF . 

 

In most situations, it makes sense to hire an attorney to 
defend and appeal against any negative audit findings. I 
would love to be able to provide a personal recommenda- 
tion for a highly competent Medicaid audit provider defense 
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REQUEST:  Congress should direct the Centers for Medicare and Medicaid Services (CMS) to require contracted 
auditors for pediatric dental cases to utilize appropriate professional guidelines and legitimate peer review. 

attorney to any AAPD member needing such assistance. 
Unfortunately, this would be either herculean or impossible. 
Fortunately, the AAPD’s knowledge base in this area is con- 
stantly growing and even if we are not personally familiar 
with a lawyer or law firm (after all, it is a big country), there 
are ways to assist our members in making an informed 
decision. Checking with pediatric dental colleagues, the state 
pediatric dental chapter, and the state and local dental as- 
sociations is always a good first step. Because of the growth 
of audits in both Medicaid and Medicare, there has been 
corresponding growth in the number of health lawyers with 
experience in defending doctors, hospitals, and other health 
care facilities in such cases. The bottom line is that it should 
be possible to locate and secure effective and experienced 
counsel in almost any state. 

In terms of handling such legal defense fees, a good first 
step is to contact your professional liability insurance carrier. 

 

Background. Pediatric dentists participate in Medicaid at the 
highest level among all types of dentists as indicated below (64.8% in 
2015, far above the overall dentist participation rate of 38%), and are 
therefore a critical part of the safety net to provide oral health care to 
the nation’s most vulnerable children: 

Pediatric Dentist – 64.8% 

Oral Surgeon – 49.4% 

Public Health Dentist – 40.6% 

General Dentist – 37.9% 

Oral Pathologist – 35.6% 

Orthodontist – 33.9% 

Endodontist – 25.5% 

Prosthodontist – 18.5% 

Periodontist – 17.1%1 

 
There is no doubt that inadequate reimbursement and administra- 

tive burden in many states limits dentist participation in the program, al- 
though there are examples of successful reforms in several states. AAPD 
and ADA have offered numerous Medicaid dental reform solutions to 
improve the program and increase dentist participation. This Fact 
Sheet  focuses  on  reforming  Medicaid  pediatric  dental  audits. 

To ensure program integrity and accountability to taxpayers, Con- 
gress has authorized several types of Medicaid provider audits. These 
are described in part in the AAPD’s technical brief Pediatric Dentist 
Toolkit for Seeing Patients with Medicaid: Changing Children’s Lives 
One Smile at a Time (published by the Pediatric Oral Health Research 
and Policy Center, May 2017)2: 

“Because there are different types of Medicaid-related audits, vari- 
ous government agencies may identify improper Medicaid payments 
in a number of ways. The U.S. Department of Justice and Office of 
Inspector General enforce health care fraud laws, and through pros- 
ecution can recover funds, collect penalties, and bar providers from 
future program participation. The CMS has an active role in anti- 
fraud and audit activities. Through Medicaid Fraud Control Units, 
states actively enforce health care fraud laws in Medicaid cases. 

The Deficit Reduction Act of  2005 created the Medicaid Integrity 
Program (MIP) in Section 1936 of the Social Security Act and 
dramatically increased the federal government’s role and responsi- 
bility in combating Medicaid fraud, waste and abuse. To fulfill this 
statutory requirement, the MIP procures Audit Medicaid Integrity 
Contractors (Audit MICs) to conduct provider audits throughout the 
country. In addition, Section 1936 requires the CMS to contract with 
eligible entities to review and audit Medicaid claims, identify over- 

 

payments, and provide education on program integrity issues. CMS 
must also provide assistance to states to combat Medicaid provider 
abuse and periodically publish a Comprehensive Medicaid Integrity 
Plan. This webpage offers an overall summary of the MIP: https:// 
www.medicaid.gov/medicaid/program-integrity/index.html. 

The following CMS booklet provides an overview of health care  
fraud and program integrity for health care providers: https://www. 
cms.gov/Medicare-Medicaid-Coordination/Fraud-Prevention/Medicaid-Integri- 
ty-Education/Downloads/fwa-overview-booklet.pdf. 

In addition to the MIP, the CMS is responsible for the Payment 
Error Rate Measurement Program, which measures and reports 
improper payments in Medicaid and identifies common errors via 
statistical analysis. For further information, see: https://www.cms.gov/ 
Research-Statistics-Data-and-Systems/Monitoring-Programs/Medicaid-and- 
CHIP-Compliance/PERM/Downloads/ PERMOverview.pdf. 

With the passage of the Affordable Care Act, the Recovery Audit 
Program was expanded beyond Medicare to include Medicaid. Each 
state Medicaid program is required to establish a recovery audit pro- 
gram to audit claims for services furnished by Medicaid providers. 
Medicaid Recovery Audit Contractors (RACs) contract with states to 
audit providers and identify overpayments and underpayments made 
to health care professionals by the Medicaid program.” 

 
PROBLEM 

 
Recent Medicaid audits of multiple pediatric dentists in the state of 

Nebraska have been conducted by a Unified Program Integrity Con- 
tractor (UPIC) under MIP authority with responsibilities for CMS in the 
Midwestern region. Several issues of concern have been brought to the 
AAPD’s attention regarding these audits of pediatric dentists. 

Dental auditors are ignoring clinical recommendations 
of  the AAPD3  and second-guessing clinical decision-making 
by pediatric dentists absent appropriate peer review by a 
pediatric dentist. Specifically these audits have questioned the use 
of stainless steel crowns in children at high caries risk being treated in a 
hospital setting, many with signs of decay on multiple teeth. The auditor 
has requested significant refund of payments, nearly $90,000 in one 
case. The auditor’s correspondence to one pediatric dentist Medicaid 
provider states that AAPD’s clinical recommendations are irrelevant to 
their audit findings regarding his pediatric dentistry practice. 

The AAPD has raised these concerns with CMS. The pediatric den- 
tists impacted have obtained local legal representation to file an appeal 
of the audit findings. 

You may not be aware that the AAPD’s endorsed Profes- 
sional Liability Insurance Program, MedPro Group (offered 
through Treloar & Heisel), includes coverage to defend the 
insured against allegations involving improper submission of 
claims under the Medicaid or Medicare programs. For more 
information about this coverage, contact Treloar & Heisel at 
(800) 345-6040. 

You might naturally ask what is AAPD doing to ensure 
that any such Medicaid audits are fair and reasonable, so 
that a pediatric dentist does not have to spend time and 
money defending widely accepted clinical practices? That is 
an excellent question and some recent developments in Ne- 

braska have pushed this issue to the forefront of our Med- 
icaid dental reform advocacy efforts. This is best explained 
by referencing the Legislative Fact Sheet used in Congressional 
visits made Feb. 26-27, 2019, as part of the AAPD’s Pediat- 
ric Oral Health Advocacy Conference. This is available at 
https://www.aapd.org/globalassets/media/advocacy/2019-insert5. 
medicaiddentalreform.pdf. 

As described on this sheet, the AAPD and the Ameri- 
can Dental Association recently met with staff of the CMS 
Center for Program Integrity to discuss our concerns in this 
area. I’ll report on follow-up efforts and next steps in the 
next column. 

 

For further information contact Chief Operating Officer and General Counsel C. Scott Litch at (312) 337-2169 ext. 29 
or slitch@aapd.org. 

This column presents a general informational overview of  legal issues. It is intended as general guidance rather than legal advice. It is not a 
substitute for consultation with your own attorney concerning specific circumstances in your dental practice. Mr. Litch does not provide legal represen- 
tation to individual AAPD members. 
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